
 

 

 

Libel Tourism in England: Now the Welcome is even Warmer 

The protection afforded by the forum (non) conveniens doctrine to publishers who find themselves 

sued in England and Wales over ‘‘international’’ libels has dwindled in recent years. Now a decision 

of the European Court of Justice has removed the doctrine altogether from a category of cases to 

which it had been thought to apply. More than ever, publishers must be prepared to fight claims on 

their merits. 

‘‘International libels’’ 

A libel claim in the English courts can be ‘‘international’’ in three respects. First, it might be brought 

by a claimant who is based abroad. Secondly, it might be brought against a publisher who is based 

abroad. Thirdly, it might be brought in respect of a publication which has occurred abroad. 

Sometimes more than one of these elements will be present. In King v Lewis,1 for example, Don 

King, the Florida-based boxing promoter, brought a claim against New York-based defendants in 

respect of accusations on a US website, which he claimed had been accessed (and hence 

‘‘published’’ for libel purposes) in England. 

Forum (non) conveniens and libel 

The forum (non) conveniens doctrine protects defendants against claimants who wish to drag them 

inappropriately before the English courts when the case ought properly to be tried elsewhere, 

having regard to ‘‘the interests of all the parties and the ends of justice’’. Where no permission is 

required from the English court to serve the claim form, a defendant may have the action stayed ifhe 

can show that there is some other available jurisdiction which is clearly more appropriate (forum 

non conveniens), although the claimant may rebut a prima facie case for a stay by showing that it 

would nevertheless be unjust to deprive him of the right to trial in England. Conversely, a claimant 

who needs permission to serve a claim form outside the jurisdiction must satisfy the court 

thatEngland and Wales is clearly the more appropriate forum for the dispute (forum conveniens).2 

Where a ‘‘real and substantial’’ tort has occurred within England and Wales an initial 

presumptionarises that the claim should be heard here.3 In a libel case, the presumption will often 

arise from the mere fact that the words complained of have been published here. Thereafter it is for 

the defendant to show, for example, that the claimant has no real connection to this jurisdiction, or 

that key witnesses are located in another country. 

The diminishing usefulness of forum (non) conveniens for defendants 

One reason for the increased exposure of defendants to international libel claims in England is that 

the world has moved on while, by and large, the law has not. On the one hand, many of the 

businessmen, sports stars, entertainers and celebrities who are today’s typical libel claimants now 

pursue international careers and enjoy global reputations. They can easily show that they are known 

here and have ‘‘connecting factors’’ such as a home, business interests or family members in 

England and Wales, sufficient to satisfy the forum test. On the other hand, there has been an 

explosion in international publishing. Many foreign titles are marketed here, foreign TV channels are 

available on satellite and cable services and, above all, the advent of the internet means that, unless 

sophisticated precautions are taken, any material placed on a website is capable of being accessed 

and read (and hence ‘‘published’’) in this jurisdiction. 

 

 

 



 

 

 

In Berezovsky v Michaels,4 the defendants embarked on an ambitious attempt to persuade the 

House of Lords to recast the forum test in cases involving international publications. The case was 

brought by two internationally known Russian businessmen against the publishers of Forbes 

magazine, an American business title which sold some 786,000 copies in North America, as opposed 

to fewer than 2,000 in England and Wales. The defendants conceded in the House of Lords that the 

claimants technically had a cause of action against them in this jurisdiction but argued that, when it 

came to the forum test, the court should proceed as if all the publications of the magazine 

worldwide constituted a single cause of action and then ask where the appropriate forum for that 

action was (i.e. probably the United States). The submission was roundly rejected as being contrary 

to well-established principles of  libel law, lacking any underpinning in considerations of justice, and 

impractical.5 Neither were the majority impressed by the argument that the claimants’ reputations 

in England were merely an aspect of their international reputations rather than something 

connecting them specifically to this jurisdiction.6 Accordingly, the claim was allowed to proceed.7 

The Berezovsky decision left one ray of hope for defendants: Lord Steyn expressly declined to 

consider the position of the internet publications of the Forbes article,8 so it remained possible that 

the forum test would be applied differently in a pure internet case. That possibility was snuffed out 

by the Court of Appeal in King.9 Not only did they reject the defendants’ submission that the court 

should take into account, in an internet case, whether the publisher had targeted his publications 

towards this jurisdiction, they appear to have considered that the practical impossibility of 

determining where a web page is read should count against, rather than in favour of, an online 

publisher who finds himself sued here: 

‘‘a global publisher should not be too fastidious as to the part of the globe where he is made a libel 

defendant . . . in an Internet case the court’s discretion will tend to be more open-textured than 

otherwise; for that is the means by which the court may give effect to the publisher’s choice of a 

global medium.’’10 The vulnerability of a publisher to an action in England and Wales, thanks to a 

combination of the current law on the definition of ‘‘publication’’, responsibility for publication, and 

forum (non) conveniens, is strikingly illustrated by the case of Richardson v Schwarzenegger.11 In 

2003 Mr Schwarzenegger was standing in elections for governor of California. The second defendant, 

Mr Walsh, was Mr Schwarzenegger’s principal spokesman and the third, Sheryl Main, was one of his 

publicists. Mr Walsh and Ms Main were quoted in the LA Times, allegedly speaking on behalf or Mr 

Schwarzenegger, and their words were alleged to be defamatory of the claimant, an English 

journalist who had claimed she was sexually assaulted by Mr Schwarzenegger in London in 1995. The 

LA Times article had been published in hard copy in this jurisdiction and was available here on the 

internet. The words had also been picked up by the English media and repeated on search engine 

homepages. Notably, it was not the publishers of any of these newspapers or websites who were 

sued, but Mr Schwarzenegger and members of his team, who were speaking in the context of a state 

election campaign and may well have paid little thought to where their comments might end up 

when they responded to the LA Times journalists. Nevertheless, the claimant was given permission 

to serve proceedings on all three defendants and, rejecting an application by the second defendant 

to have the claim against him stayed, Eady J. held that he was arguably responsible for the 

publications which took place here, and that England and Wales was the appropriate forum for the 

action. 

Only one recent case has bucked the trend. In Jameel v Dow Jones & Co Inc,12 the defendants did 

not seek to set aside the decision permitting the claimant to serve the proceedings out of the 

jurisdiction, but, had they done so (at least armed with the evidence they later acquired) they would 

have succeeded, the Court of Appeal held. The facts were unusual. A Saudi businessman sued the 

publishers of the Wall Street Journal On-line over an article on its website, but the claimant was only 

identified as the subject of the defamatory allegation to readers who clicked on a link to a further 

web page, where he was named. It transpired that, within this jurisdiction, there were only five such 



 

 

 

readers beside the claimant himself: one was the claimant’s solicitor, two more were close business 

associates, and the remaining two had no knowledge of the claimant or any recollection of seeing his 

name on the list. The Court of Appeal picked up on a somewhat overlooked aspect of earlier case 

law, namely that, in order to satisfy the forum test, there must be a publication in this jurisdiction 

which is ‘‘significant’’ or which amounts to a ‘‘substantial’’ tort. That test was not satisfied by the 

five publications actually identified. In the event, the court stayed the claim as an abuse of process. 

  

The Brussels Convention and Shevill v Presse Alliance SA 

In a large class of cases, forum non conveniens arguments are no longer available, even if they could 

have assisted a defendant. The Brussels Convention (since supplemented by the Lugano Convention 

and now largely replaced by the Judgments Regulation13) introduced a complete code for the 

distribution of civil actions between Contracting States, and when a case is allocated to the United 

Kingdom under the Convention there is no discretion to stay the action on the grounds that the 

courts of some other state are more suitable.14 The Convention’s effect on libel claims was 

determined in Shevill v Presse Alliance,15 a case in which claimants (an English individual, an English 

company and two foreign companies) brought an action in England against the French publishers of 

France Soir in respect of the very small number of copies sold in this jurisdiction. In a Convention 

case, the European Court of Justice decided, a claimant may either sue the defendant in his home 

state in respect of all the publications,16 wherever they occurred, or, under Art.5(3) of the 

Convention, in another Contracting State where the words were published and the claimant’s 

reputation damaged (that being the ‘‘place where the harmful event occurred’’), but in the latter 

case the claim must be limited to the damage occurring in the chosen state. The claim in respect of 

the English publications was therefore permitted to proceed in England. It is worth noting that, had 

the forum doctrine applied, some or all of the claimants might have faced real difficulties resisting an 

application for a stay. 

Owusu v Jackson 

It was therefore uncontroversial that the forum doctrine could not apply when the various 

candidates for the appropriate court were located in different Contracting States. What was not 

clear until very recently was what happens when a defendant is sued in the Contracting State in 

which he is domiciled, but there is an alternative forum in a state which has not signed up to the 

Convention.17 On one view, the Convention only governed relations between Contracting States, so 

that it was still open to an English court to apply the forum doctrine and stay a claim on the grounds 

that there was some non-Contracting State which was the more appropriate forum for the action. 

On another view, whenever an international claim was brought against a defendant domiciled here, 

it was brought by virtue of the Convention. If that view was correct, then the primary rule under the 

Convention would apply (i.e. that the defendant should be sued in his home court), to the exclusion 

of the forum doctrine. At first the English courts inclined to the former view18 but the House of 

Lords expressed doubt about it in Lubbe v Cape Plc.19 

The ECJ has now ruled on the point, following a preliminary reference from the English Court of 

Appeal in a personal injury case.20 The claimant, Mr Owusu, was a British national, domiciled in the 

United Kingdom. He had been injured while on holiday in a rented villa in Jamaica. He sued the villa’s 

owner, Mr Jackson, who was also domiciled in the United Kingdom, in the English High Court, 

together with a number of Jamaican companies. Since the claim would turn on a detailed 

investigation of the facts of the accident and the prevailing conditions and safety standards on a 

Jamaican beach, this would appear to have been a good candidate for a stay on grounds of forum 

non conveniens if the court retained its discretion to grant one. The ECJ, however, was unmoved by 

the practical difficulties which would arise from the application of the inflexible Convention rules in 



 

 

 

cases such as this. In a somewhat laconic judgment,21 the court ruled that, while there had to be 

some ‘‘international element’’ before the Convention was engaged, there was nothing in the 

Convention which required that the international dimension must consist in the involvement of two 

or more Contracting States and indeed there were other parts of the Convention which were likely 

to apply to international legal relationships involving only a single Contracting State.22 The court 

acknowledged that the objective of the Convention was to ensure the smooth working of the 

internal market, but rejected the submission of Mr Jackson and the UK Government that it was 

therefore inapplicable to cases which were only ‘‘international’’ by virtue of the involvement of a 

non- Contracting State. It was unnecessary, the ECJ held, for there to be a ‘‘real and sufficient link’’ 

with that objective in every case. The court held therefore that Art.2 of the Convention is indeed of 

mandatory effect in all international claims against a defendant domiciled in a Contracting State. It 

went on to rule that, this being the case, it would be inconsistent with the principle of legal certainty 

underlying the Convention if the English court could nonetheless retain the power to decline 

jurisdiction on grounds of forum non conveniens rather than solely on the grounds expressly 

specified as exceptions to Art.2 in the Convention itself.23 

Predictably the ECJ, which is reluctant to be drawn into hypothetical pronouncements, refused to go 

on and answer the English court’s further questions as to whether there might be certain 

circumstances in which the forum doctrine could be applied without coming into conflict with the 

Convention. It is hard to imagine, however, what such circumstances might be.24 Equally, although 

the ECJ confined itself to the Convention, it is hard to imagine that a different result would be 

reached under the Judgments Regulation, which is similarly worded and pursues the same aims.  

The ECJ’s decision is potentially of great significance for international libel actions. Take, for 

example, the facts of Orara v The Observer.25 The claimant was a prominent Kenyan lawyer who 

sued the London-based Observer over an article concerning events in Kenya. Notwithstanding the 

fact that there had been a substantial publication in England, compared with a very limited 

circulation of the newspaper in Kenya, the claim was stayed because it was ‘‘all about Kenyan 

politics and Kenyan personalities’’. Today, the court would be obliged to let the claim proceed. 

Similarly, UK-based broadcasters who take care to ensure that defamatory programmes are 

broadcast only outside this jurisdiction (previously making it extremely unlikely that an action could 

be brought here) must now face up to the fact that they are nevertheless vulnerable to an English 

libel claim. 

What is left of forum (non) conveniens? 

It follows that the forum (non) conveniens doctrine survives in only two situations. First, it is 

available where the defendant is domiciled in some non-Contracting State.26 Secondly, it can be 

invoked when the alternative forum is another UK court (i.e. in Scotland or Northern Ireland), 

because the Convention has no bearing on the allocation of claims within the United Kingdom.27 

Practical steps for defendants 

Given that, in so many cases, forum arguments will either not be available at all, or, if available, of 

doubtful effectiveness, how should a defendant respond to an international libel claim? The 

following points are worth bearing in mind. 

First, if a defendant suspects that publication in this jurisdiction has in fact been very limited and can 

have caused the claimant no real damage, then, in light of Jameel, it is worth trying to obtain clear 

evidence of the extent of publication at an early stage, in the hope that it will be possible to show 

that there has been no ‘‘substantial tort’’ committed in this country. But if the evidence emerges 

later, an application for a stay on grounds of abuse of process can still be brought, even if jurisdiction 

was not challenged at the outset. 



 

 

 

 

Secondly, it is worth remembering that, when a claimant is required to obtain permission to serve 

his claim form abroad then, as well as satisfying the forum test, he must satisfy the court that his 

claim has a realistic prospect of success.28 Although, as in a summary judgment application, the 

court will not look closely at disputed factual matters, there will be cases where a defendant would 

do better to concentrate his efforts on challenging the claimant’s prospects of success on the merits 

rather than disputing the connecting factors of the claim with this jurisdiction. 

Thirdly, when the claim is in respect of a publication which has occurred abroad, the claimant will 

have to satisfy the ‘‘double actionability rule’’29 or show that his case falls into an exception to it, 

even where the court’s jurisdiction cannot be challenged on grounds of forum non conveniens.30 

Sometimes it may be better to bring a preliminary challenge on that basis instead of or as well as a 

forum challenge. On the other hand, such applications can be expensive and time-consuming: in 

Komarek v Ramco Energy Plc31 a preliminary issue on double actionability took up several days of 

court time, with specialist counsel and live evidence from two experts on Czech law. 

Fourthly, if none of the preceding suggestions are applicable, a defendant needs to consider 

carefully, before embarking on a forum challenge, whether it might not be more cost-effective in the 

long run simply to accept that the court has jurisdiction to hear the claim and to devote his  

resources to fighting it on the merits. Similarly, if a forum challenge has failed at first instance, a 

defendant should think very carefully before appealing: appellate courts frequently stress that these 

are matters within the discretion of the first instance judge and deprecate appeals based only on 

points of factual distinction between the case in hand and other applications which have succeeded 

or failed.32 

Finally, even if a claimant wins at trial against a foreign defendant, then all may not be lost. 

Claimants may find that their enthusiasm for English justice is not shared by the courts to which they 

must turn in order to enforce their judgments. US courts in particular have declined to enforce 

awards on the basis that English libel law is anathema to the First Amendment.33 
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